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Plaintiffs state the following as their complaint against Defendants:
PARTIES, JURISDICTION AND VENUE

1. Plaintiffs are individuals over the age of eighteen and are residents of El Paso County, Colorado.

2. Defendant Dwight Mulberry is an individual over the age of eighteen and is a resident of El Paso County.

3. Joni Michelle Mulberry is an individual over the age of eighteen and is a resident of El Paso County.
4. Craftsman Homes & Interiors, LLC (“Craftsman”) is a Colorado limited liability company.

GENERAL ALLEGATIONS

5. In June of 2020, Dwight Mulberry negotiated with Plaintiffs for the sale of a newly constructed residence located in Monument, Colorado.

6. The residence was to be built on the following described real property: (Lot 40, Filing 6) – Monument, CO 80132 (“Premises”).

7. The Premises is commonly known as 2259 White Cliff Way.

8. At the time of his negotiations, Dwight Mulberry did not own the Premises but represented his company, Craftsman, would acquire the Premises for the purposes of building a residence for the Plaintiffs (and sell the Premises to Plaintiffs as part of the transaction).

9. Dwight Mulberry did not tell Plaintiffs that his company, Craftsman, did not have the funds to purchase the property and that the purchase would be financed by owner of the Premises, who was Hawker Family Rentals LLLP (“Hawker”).

10. Dwight Mulberry told Plaintiffs that his company, Craftsman, would obtain a construction loan to fund the construction of the new residence.
11. Dwight Mulberry did not tell the Plaintiffs that in order to obtain a construction loan, the lender would require a Deed of Trust and an agreement that Hawker would have to subordinate its security interest to that of the lender who would provide the construction loan.

12. Dwight Mulberry led Plaintiffs to believe that his company, Craftsman, had the ability and funding to purchase the Premises, build a new home, and present the new home to Plaintiffs within one year.

13. Based upon Dwight Mulberry’s representations, on June 24th of 2020, Plaintiffs entered into a Construction Contract with Craftsman to build a new home on the Premises.
14. The Construction Contract provided, among other items, as follows:

a. The projection would be completed with in 270 days of a written notice to proceed.

b. Craftsman would pay all valid charges for labor and material incurred by Craftsman and used in the project.

15. Plaintiffs paid $50,005.00 as an earnest money deposit. 

16. A review of the title history reflects that Hawker conveyed, by way of a warranty deed (recorded July 10, 2020 at reception No. 220099117), its interests in the Premises to Craftsman on July 10, 2020 and Craftsman executed a Deed of Trust (recorded July 10, 2022 at reception No. 2200099120) to Hawker granting Hawker a security interest in the Premises to secure the financing of Craftsman’s purchase.
17. Hawker loaned $170,000 to Craftsman with a due and payable date of July 9, 2021.

18. Craftsman did not commence work until June of 2021 (over one year after the Construction Contract was executed).

19. In March of 2021, Plaintiffs reached out to Craftsman for an update on the project.  Plaintiffs did not receive a response.

20. In June of 2021, Craftsman staked out the foot print for the home.

21. Craftsman did not pay Hawker the balance of the its loan from Hawker in July of 2021 – as was required by the terms of the loan between Hawker and Craftsman.

22. In July, after it defaulted on its loan with Hawker, Craftsman met with an excavator to discuss excavation to install the foundation and basement for the residence.

23. Craftsman ordered flooring supplies from Arlun Flooring in July of 2021 and, as of the drafting of this complaint, have not paid Arlun for the flooring supplies.

24. On July 29, 2021, Plaintiffs again requested an update and did not receive a response.

25. Plaintiffs raised concerns about Craftsman’s inability to complete the project.

26. Dwight Mulberry and Joni Mulberry made representations of Craftsman’s ability to complete the construction project.

27. Dwight and Joni Mulberry did not share with Plaintiffs that Craftsman did not have the financial ability to complete the construction project, purchase the property and convey the Premises with a new home to Plaintiffs.  In fact, they affirmatively represented to the Plaintiffs that Craftsman would complete the project and convey the Premises to Plaintiffs.

28. Based on those representations, Plaintiffs entered into an Amended Construction Contract.  That contract provided, again, that Craftsman would pay for all charges and materials incurred by Craftsman.  The Amended Construction Contract was signed by Plaintiffs, Craftsman and individually by Joni Mulberry.
29. Over the next year, Craftsman continued to delay the construction project, at times ignoring Plaintiffs’ requests for updates, and did not start the permitting process until sometime in October 2021 – some sixteen to seventeen months after the execution of the Construction Contract.

30. On April 20, 2022, Craftsman conveyed a second Deed of Trust to Hari and Doris Sachandandanie to secure a debt in the amount of $1,203,450.00.  The full amount of this loan is due by December 31, 2022.

31. Plaintiffs have also learned that at least three subcontractors have provided notices of intent to record a mechanic’s lien.  Plaintiffs have also learned that Craftsman has failed to pay for some materials ordered by Craftsman for the construction project.

FIRST CLAIM FOR RELIEF

(Fraud – Dwight Mulberry)

32. Plaintiffs incorporate the allegations set forth in paragraphs 1 – 31 as if fully set forth herein.

33. Dwight Mulberry made representations to Plaintiffs leading them to believe that his company had the means to purchase the Premises, build Plaintiffs a new residence and sell the Premises and new residence to Plaintiffs.
34. These representations were material to Plaintiffs’ decision to enter into a contract with Dwight Mulberry’s company.

35. At the time Dwight Mulberry made these representations, he knew that they were false.

36. Dwight Mulberry made these representations with the intent that Plaintiffs would rely upon them and enter into a contract with his company.

37. Plaintiffs relied upon Dwight Mulberry’s representations and their reliance was justified.

38. Dwight Mulberry’s representations caused Plaintiffs damages in that they paid $50,005 as an earnest money deposit and have lost the use of those funds.

SECOND CLAIM FOR RELIEF

(Concealment – Dwight Mulberry)

39. Plaintiffs incorporate the allegations set forth in paragraphs 1 through 38 as if fully set forth herein.

40. Dwight Mulberry concealed material facts from Plaintiffs when he induced them to enter into a contract with his company.  

41. He failed to share with Plaintiffs that his company did not have the ability to purchase the Premises so that his company could convey the Premises to Plaintiffs at the conclusion of the construction of the new home.

42. Dwight Mulberry failed to share with Plaintiffs that his company did not have the financial ability to pay for materials and labor to complete the construction project.

43. Dwight Mulberry failed to disclose these facts with the intent that Plaintiffs pay a $50,005 earnest money deposit to his company and enter into a construction contract with his company.
44. Plaintiffs entered into the construction contract and paid a $50,005 earnest money deposit under the assumption that Dwight Mulberry’s company had the financial means purchase the Premises and build a home for Plaintiffs.

45. Dwight Mulberry’s concealment caused Plaintiff damages.

THIRD CLAIM FOR RELIEF

(Negligent Misrepresentation – Dwight Mulberry)

46. Plaintiffs incorporate the allegations set forth above in paragraphs 1 through 45 as if fully set forth herein.

47. Dwight Mulberry falsely told Plaintiffs that his company could purchase the Premises, construct a new residence and sell the Premises and new residence to Plaintiffs.

48. Dwight Mulberry falsely led Plaintiffs to believe that his company had the financial means to purchase the Premises.

49. Dwight Mulberry falsely led Plaintiffs to believe that his company had the financial means to pay for labor and materials costs incurred in the construction project.

50. Dwight Mulberry gave this information with the intent that Plaintiffs enter into a contract with Dwight Mulberry’s company.

51. Dwight Mulberry was negligent in conveying this information.
52. Plaintiffs relied upon Mulberry’s representations.

53. Plaintiffs suffered damages as a result of relying upon Mulberry’s representations.

FOURTH CLAIM FOR RELIEF

(Fraud – Dwight Mulberry and Joni Mulberry)

54. Plaintiffs incorporate the allegations set forth in paragraphs 1 – 53 as if fully set forth herein.

55. In negotiating an Amended Construction Contract, Dwight and Joni Mulberry made representations to Plaintiffs leading them to believe that their company had the means to purchase the Premises, build Plaintiffs a new residence and sell the Premises and new residence to Plaintiffs.

56. These representations were material to Plaintiffs’ decision to enter into a contract with Dwight and Joni Mulberrys’ company.

57. At the time Dwight and Joni Mulberry made these representations, they knew that they were false.

58. Dwight and Joni Mulberry made these representations with the intent that Plaintiffs would rely upon them and enter into a contract with his company.

59. Plaintiffs relied upon Dwight and Joni Mulberrys’ representations and their reliance was justified.

60. Dwight and Joni Mulberrys’ representations caused Plaintiffs damages in that they paid $50,005 as an earnest money deposit and have lost the use of those funds.

FIFTH CLAIM FOR RELIEF

(Concealment – Dwight and Joni Mulberry)

61. Plaintiffs incorporate the allegations set forth in paragraphs 1 through 60 above as if fully set forth herein.

62. In negotiating the Amended Construction Contract, Dwight and Joni Mulberry concealed material facts from Plaintiffs when they induced Plaintiffs to enter into a contract with their company.  

63. They failed to share with Plaintiffs that their company did not have the ability to purchase the Premises so that their company could convey the Premises to Plaintiffs at the conclusion of the construction of the new home.

64. Dwight and Joni Mulberry failed to share with Plaintiffs that their company did not have the financial ability to pay for materials and labor to complete the construction project.

65. Dwight Joni Mulberry failed to disclose these facts with the intent that Plaintiffs pay a $50,005 earnest money deposit to their company and enter into a second construction contract.

SIXTH CLAIM FOR RELIEF

(Negligent Misrepresentation – Dwight and Joni Mulberry)

66. Plaintiffs incorporate the allegations set forth in paragraphs 1 through 65 above as if fully set forth herein.

67. In negotiating the Amended Construction Contract, Dwight and Joni Mulberry falsely told Plaintiffs that their company could purchase the Premises, construct a new residence and sell the Premises and new residence to Plaintiffs.

68. Dwight and Joni Mulberry falsely led Plaintiffs to believe that their company had the financial means to purchase the Premises.

69. Dwight and Joni Mulberry falsely led Plaintiffs to believe that their company had the financial means to pay for labor and materials costs incurred in the construction project.

70. Dwight and Joni Mulberry gave this information with the intent that Plaintiffs enter into a contract with their company.

71. Dwight and Joni Mulberry were negligent in conveying this information.

72. Plaintiffs relied upon Mulberrys’ representations.

73. Plaintiffs suffered damages as a result of relying upon Mulberry’s representations.

SEVENTH CLAIM FOR RELIEF

Breach of Contract - Craftsman

74. Plaintiffs incorporate the allegations set forth in paragraphs 1 through 74 above as if fully set forth herein.

75. Plaintiffs and Craftsman entered into two construction contracts wherein Craftsman promised to purchase the Premises, construct a new residence and convey the Premises with a newly constructed residence to Plaintiffs.
76. Craftsman has failed to purchase the Premises and has failed to build Plaintiffs a new residence on the Premises.

77. Craftsman’s failure has caused Plaintiffs damages.

EIGHTH CLAIM FOR RELIEF

(Civil Theft – all defendants)

78. Plaintiffs incorporate the allegations set forth in paragraphs 1 through 77 above as if fully set forth herein.

79. Plaintiffs conveyed $50,005 in earnest money in reliance upon the Mulberrys’ false representations and Craftsman’s promises to build Plaintiffs a new home.

80. All defendants, despite a demand for return of the earnest money deposit, have retained Plaintiffs’ funds with the intent to permanent deprive Plaintiffs of those fund.

81. Defendants’ actions constitute civil theft and merit a judgment of treble damages and attorney fees and costs.

WHEREFORE, Plaintiffs request that his Court enter judgment in favor of Plaintiffs and against Defendants and award damages in an amount to be proven at trial, attorney fees and costs, witness fees, expert fees and any other relief permitted by law.

PLAINTIFFS REQUEST A TRIAL BY JURY


Respectfully submitted this __ day of _______, 202_.







KUMPF CHARSLEY & HANSEN, LLC







/s/ Robert E. Wells







Robert E. Wells, Esq.
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