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DISTRICT COURT, EL PASO COUNTY, 
COLORADO 
270 S. Tejon 
P.O. Box 2980 
Colorado Springs, CO 80901 

 
Plaintiff: 
JOHN BETANCOURT, 
 
v. 
 
Defendant: 
SAINT AUBYN HOMES LLC 

 
Attorneys for Saint Aubyn Homes, LLC 
Ryan M. Hicks, Reg. No. 48477 
Michael D Simpson, Reg. No. 49951 
Wood, Smith, Henning & Berman LLP 
1805 Shea Center Drive, Suite 200 
Highlands Ranch, Colorado 80129 
Phone: 720-479-2500 
Fax: 303-471-1855 
E-mail: rhicks@wshblaw.com 

msimpson@wshblaw.com 

 
 
 
 
 
 
 
 
 
 

▲  COURT USE ONLY  ▲ 
 
Case No. 2021CV30888 
 
Division:   

DEFENDANT SAINT AUBYN HOMES, LLC'S ANSWER TO PLAINTIFF'S 
COMPLAINT WITH JURY DEMAND 

 
Defendant Saint Aubyn Homes, LLC (“SAH”), by and through its attorneys, Wood, Smith, 

Henning & Berman LLP, hereby answers Plaintiff's Complaint with Jury Demand, as follows: 

PARTIES, JURISDICTION, AND VENUE 

1. Without knowledge and therefore, denied. 

2. Admitted. 

3. SAH does not challenge jurisdiction at this time. 

4. SAH does not challenge venue at this time. 

 

DATE FILED: July 14, 2021 11:09 AM 



 

21533570.1:11112-0008  2 
 

FACTUAL BACKGROUND 

5. Admitted that the provisions of the subject contract speak for themselves. 

6. Admitted that the provisions of the subject contract speak for themselves. 

7. Admitted that the provisions of the subject contract speak for themselves. 

8. Admitted that the provisions of the subject contract speak for themselves. 

9. Admitted. 

10. Admitted that SAH constructed the property and secured materials via various 
agreements with competent and knowledgeable subcontractors and/or vendors. 

11. Denied. 

12. Without knowledge and therefore, denied. 

13. Without knowledge and therefore, denied. 

14. Denied. 

15. Denied. 

COUNT I 
(Negligence) 

 
16. SAH incorporates its responses to Paragraphs 1 – 15 as if fully set forth herein. 
 
17. Admitted. 
  
18. Admitted that at all times SAH acted in accordance with applicable Colorado law. 
 
19. Denied. 
 
20. Denied. 
 

COUNT II 
(Negligence Per Se) 

 
21. SAH incorporates its responses to Paragraphs 1 – 20 as if fully set forth herein. 
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22. This Paragraph contains legal conclusions which cannot be either admitted nor 
denied rather than allegations. To the extent a response is deemed necessary or required, SAH 
denies the same. 

 
23. This Paragraph contains legal conclusions which cannot be either admitted nor 

denied rather than allegations. To the extent a response is deemed necessary or required, SAH 
denies the same. 

 
24. Denied. 
 
25. Denied. 
 

COUNT III 
(Breach of Express Warranty) 

 
26. SAH incorporates its responses to Paragraphs 1 – 25 as if fully set forth herein. 
 
27. Admitted. 
 
28. Admitted that the provisions of the subject contract speak for themselves. 
 
29. Denied. 
 
30. Without knowledge and therefore, denied. 
 
31. Denied. 
 

COUNT IV 
(Breach of  Contract) 

 
32. SAH incorporates its responses to Paragraphs 1 – 31 as if fully set forth herein. 
 
33. Admitted that the provisions of the subject contract speak for themselves. 
 
34. Admitted that the provisions of the subject contract speak for themselves. 
 
35. Admitted that the provisions of the subject contract speak for themselves. 
 
36. Denied. 
 
37. Denied. 
 
38. Denied. 
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WHEREFORE CLAUSE 
 

SAH denies all allegations contained in the Wherefore Clause of Plaintiff's Complaint with 
Jury Demand. 

 
GENERAL DENIAL 

SAH generally and specifically denies all allegations not expressly admitted herein. 

DEFENSES AND AFFIRMATIVE DEFENSES 
 
1. Plaintiff's damages, if any, may be limited by C.R.S. § 13-21-111.6. Specifically, 

Plaintiff's damages, if any, shall reduce by the amount Plaintiff has already been compensated by 
a collateral source in relation to the injuries or damages sustained. 

 
2. In the event SAH is determined to be in any way at fault concerning Plaintiff's 

claimed damages, liability for which is expressly denied, then SAH shall not be held liable for any 
greater amount of damages than is represented by its degree or percentage of causal fault, which 
determination shall be made in accordance with C.R.S. § 13-21-111.5. 

 
3. Plaintiff’s damages, if any, are limited and/or barred by the express provisions of 

the Colorado Construction Defect Action Reform Act. 
 

RESERVATION OF DEFENSES 
 

 SAH reserves its rights to assert and amend defenses as discovery and investigation in this 
matter is accomplished, including by amending this Answer to add, delete, and/or modify 
affirmative defenses. SAH does not waive any applicable affirmative defenses in this proceeding. 
 

JURY DEMAND 
 

 SAH respectfully demands a jury trial on all issues so triable. 
 
 
WHEREFORE, SAH respectfully requests that the Court dismiss Plaintiff's Complaint 

with Jury Demand with prejudice, enter judgment in favor of SAH, and award SAH its attorneys’ 
fees, costs, expenses, and such other relief that the Court deems just and proper. 
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Respectfully submitted this 14th day of July, 2021. 

 WOOD, SMITH, HENNING & BERMAN LLP 
 
/s/ Michael D. Simpson 

 Ryan M. Hicks 
Michael D. Simpson 

 
Pursuant to C.R.C.P. 121 1-26(9), a printed copy of the foregoing document with original signatures shall be 
maintained in Wood, Smith, Henning & Berman LLP's client files and made available for inspection upon request. 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 14th day of July, 2021, a true and correct copy of the foregoing   
DEFENDANT SAINT AUBYN HOMES, LLC'S ANSWER TO PLAINTIFF'S COMPLAINT 
WITH JURY DEMAND was e-filed and e-served via Colorado Courts E-Filing System on the 
following parties:  

SMITH JADIN JOHNSON, PLLC 
Jared W. McLuskey 
Christopher M. Drake 
1775 Sherman St., #2750 
Denver, CO  80203 
Attorneys for Plaintiff 
 
 
     /s/ Sharon Nordentoft    
     Sharon Nordentoft   
 



EL PASO COUNTY, DISTRICT COURT, 
COLORADO  
207 S Tejon Street 
Colorado Springs, CO 80903 
719-452-5000 

 

 
Plaintiff:     JOHN BETANCOURT 
 
 
v. 
 
Defendant: SAINT AUBYN HOMES, LLC  

 
 
 
 
 

 COURT USE ONLY  

ATTORNEYS FOR PLAINTIFF: 
 
SMITH JADIN JOHNSON, PLLC 
Jared W. McLuskey, #54666 
Christopher M. Drake, #46998 
1775 Sherman St, Suite 2750 
Denver, CO 80203 
Tel:   720-550-7227 
Fax:       612-235-7927 
Email:   jmcluskey@sjjlawfirm.com 
              cdrake@sjjlawfirm.com 
         
  

 
Case No.:  
 
Courtroom:  

 
COMPLAINT WITH JURY DEMAND 

 
 

Plaintiff John BetanCourt, as and for his Complaint against Defendant Saint Aubyn Homes, 

LLC, states and alleges as follows:  

PARTIES, JURISDICTION, AND VENUE 

1. Plaintiff John BetanCourt (“BetanCourt”) is an individual resident of the State of 

Colorado who resides in El Paso County, Colorado at , Peyton, 

Colorado, 80831 (the “Home”). 

DATE FILED: June 8, 2021 4:36 PM 
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2. Defendant Saint Aubyn Homes, LLC (“Defendant”) is a Colorado Limited Liability 

Company with a registered agent address on file with the Colorado Secretary of State at 212 N 

Wahsatch Ave., Suite 201, Colorado Springs, CO 80903. 

3. This Court has jurisdiction over the subject matter of this action and the parties 

hereto. 

4. Venue is proper in this Court pursuant to C.R.C.P. 98(a) and/or 98(c) of the 

Colorado Rules of County Civil Procedure because this is an action concerning real property 

located in El Paso County, Colorado. 

FACTUAL BACKGROUND 

5. On or around April 23, 2019, BetanCourt entered into an Agreement for Purchase 

and Sale of the Home (the “Construction Contract”). A true and correct copy of the Construction 

Contract is attached hereto as EXHIBIT A. 

6. Pursuant to the Construction Contract and otherwise, Defendant agreed to construct 

the Home in a good and workmanlike manner, pursuant to all applicable building codes and 

ordinances, and pursuant to generally accepted standards of care for residential construction.  

7. The Construction Contract incorporates a written Limited One-Year Warranty (the 

“Express Warranty”), a true and correct copy of which is attached hereto as EXHIBIT B. 

8. Pursuant to the terms of the Express Warranty, Defendant agreed to provide a one-

year warranty on all materials and workmanship used to construct the Home. Defendant further 

agreed to establish proper site grading and swales on the exterior of the Home.  

9. Upon information and belief, Defendant was the general contractor for the 

construction of the Home, which was constructed in approximately 2019. 
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10. As the general contractor, Defendant was responsible for and had a duty to direct 

and supervise the construction of the Home, including the selection of subcontractors who 

performed each of the tasks necessary to build the Home, as well as the selection of materials used 

in the construction of the Home. Upon information and belief, Defendant contracted with others 

to act as subcontractors and to provide materials in the construction of the Home. 

11. Upon information and belief, the Home’s exterior grading and drainage was not 

done in a good and workmanlike manner, pursuant to all applicable building codes and ordinances, 

and/or pursuant to generally accepted standards of care for residential construction was a 

significant problem. Among other things, the exterior grading and drainage does not direct water 

away from the Home, but rather directs water towards the Home. This has allowed – and continues 

to allow – standing water to pool on the Home’s lawn and subsurface runoff water to penetrate and 

damage the Home’s building components. At least some of these problems and damages are 

documented in the engineering report prepared by Geostruct Engineers, Inc. d/b/a RMG – Rocky 

Mountain Group (“RMG”) attached hereto as EXHIBIT C. 

12. Pursuant to the Colorado Construction Defect Action Reform Act, C.R.S. § 13-20-

801, et seq. (“CDARA”), BetanCourt sent Defendant a written pre-litigation Notice of Claim and 

invited Defendant to inspect the Home and make a written offer to settle the claim through 

corrective work or payment.  

13. Defendant inspected the Home but did not make a written offer to settle the claim 

through corrective work or payment within the 30-day period specified by CDARA.  
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14. To date, Defendant has not corrected the problems with the Home’s exterior 

grading and drainage, water continues to pool on the Home’s exterior, and water continues to cause 

damage to the Home and its components.  

15. As a result of the Defendant’s failure to properly construct the Home’s exterior 

grading and drainage and its subsequent failure to correct the same, BetanCourt has suffered 

damages in an exact amount to be determined at trial. 

COUNT I 
(Negligence) 

 
16. BetanCourt incorporates the preceding Paragraphs of his Complaint as if fully set 

forth herein. 

17. Defendant was the general contractor for the construction of the Home.   

18. As the general contractor, Defendant had a non-delegable duty of care to ensure 

that the Home’s exterior grading and drainage was built in a good and workmanlike manner. 

19. As evidenced by the poor drainage and resulting water intrusion and physical 

damage identified by RMG, the Home’s exterior grading and drainage was not constructed in a 

good and workmanlike manner and Defendant therefore breached its duty of care. 

20. As a direct and proximate result of Defendant’s negligence, BetanCourt has been 

damaged in an amount to be determined at trial. 

COUNT II 
(Negligence Per Se) 

 
21. BetanCourt incorporates the preceding Paragraphs of his Complaint as if fully set 

forth herein. 
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22. El Paso County, Colorado has adopted the Pikes Peak Regional Building Code (the 

“Code”) to provide minimum standards to protect the public health and safety by regulating and 

controlling the construction of buildings. 

23. The Pikes Peak Regional Building Code imposes a fixed duty of care upon 

Defendant, pursuant to which Defendant was obligated to construct the Home in compliance with 

the Pikes Peak Regional Building Code. 

24. Defendant failed to construct the Home’s exterior grading and drainage in 

compliance with the Pikes Peak Regional Building Code, breached the fixed duty of care imposed 

by the same, and is therefore negligent per se. 

25. As a direct and proximate result of Defendant’s negligence, BetanCourt has been 

damaged in an amount to be determined at trial. 

COUNT III 
(Breach of Express Warranty) 

 
26. BetanCourt incorporates the preceding Paragraphs of his Complaint as if fully set 

forth herein. 

27. Defendant sold the Home to BetanCourt. 

28. In connection with the sale of the Home, Defendant gave BetanCourt an express 

written warranty which stated that Defendant would establish proper site grading and swales on 

the exterior of the Home. 

29. The Home was not as warranted, as the exterior site grading and swales were not 

properly constructed. 

30. BetanCourt notified Defendant of the exterior grading and drainage problems with 

the Home, but to date Defendant has failed and refused to correct them. 
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31. BetanCourt has been damaged by Defendant’s failure to honor its express written 

warranty in an amount to be determined at trial. 

COUNT IV 
(Breach of Contract) 

32. BetanCourt incorporates the preceding Paragraphs of his Complaint as if fully set 

forth herein. 

33. BetanCourt and Defendant entered into a contract whereby Defendant agreed to be 

the general contractor for the construction of the Home. 

34. Defendant’s contract with BetanCourt contains an implied covenant of good faith 

and fair dealing that required it to construct the Home in a good and workmanlike manner, free 

from defects, in compliance with applicable building laws and codes, and in compliance with 

applicable building standards. 

35. Defendant’s contract with BetanCourt expressly required it to establish proper site 

grading and swales on the exterior of the Home. 

36. Defendant breached its contract with BetanCourt by failing to construct the Home 

in a good and workmanlike manner, free from defects, in compliance with applicable building laws 

and codes, and in compliance with applicable building standards. 

37. Defendant further breached its contract with BetanCourt by failing to establish 

proper site grading and swales on the exterior of the Home. 

38. BetanCourt has been damaged by Defendant’s breach of contract in an amount to 

be determined at trial. 
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PRAYER FOR RELEIF 
 

WHEREFORE, BetanCourt requests that this Court issue an Order granting it the 

following relief:  

 1. Judgment against Defendant in an exact amount to be proven at trial. 

2. An award of costs and disbursements against Defendant as provided by statute. 

 3. For such other and further relief as this Court deems just and equitable. 

JURY DEMAND 
 
Mr. BetanCourt demands a trial by jury of all issues so triable.   
 
Respectfully submitted this 8th day of June 2021. 
 

s/ Jared W. McLuskey    
Jared W. McLuskey #54666 
Christopher M. Drake #46998 
Smith Jadin Johnson, PLLC 
1775 Sherman St., Suite 2750  
Denver, CO 80203 
(720) 845-1897   
E-Mail:  cdrake@sjjlawfirm.com   
   jmcluskey@sjjlawfirm.com 
Attorneys for Plaintiff 

 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 8th day of June 2021, a true and correct copy of the foregoing 
was e-filed and served via CCEF upon all parties of record. 

 
 
s/ Hannah K. Lenz     

       FOR SMITH JADIN JOHNSON PLLC 
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